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Agenda

• Overview of H.R. 302 Section 163

• Implementing Section 163 - Determination Process

• Completed Case Studies

• Sponsor Obligations Still in Effect
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Overview of H.R. 302 Section 163
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H.R. 302, FAA Reauthorization Act of 2018

Section 163 – Limited Regulation of Non-Federally Sponsored Property

163(a): General limitation

163(b): Exceptions
163(c): Rules of construction

163(d): Limitation on Airport Layout Plan approval authority
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Section 163(a) Limitation of Regulation of Airport Property

FAA may not directly or indirectly regulate —

• the acquisition, use, lease, encumbrance, transfer, or disposal of land by 
an airport owner or operator;

• any facility upon such land; or

• any portion of such land or facility.

…except there are exceptions to every rule
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Section 163(b) Exceptions, (c) Rules of construction

FAA may regulate to ensure:

(b)(1)(A): the safe and efficient operation of aircraft; or safety of people or property on 
the ground; and 

(b)(1)(B) and (C): that airport owner receives or pays fair market value

Section 163(a) does not apply to:

(b)(2): land or a facility acquired or modified using federal funding or

(b)(3): Surplus Property Act land or PFC land or facilities; and
Please note - this does not mean the FAA automatically has approval authority for projects on land acquired under (b)(2) and 
(b)(3).  It means FAA can regulate.  There needs to be an action, such as approval of a release of obligations, for the FAA to 
have approval authority over a project under this paragraph.  

(c): Nothing affects existing rules for Airport revenues - 47107(b); 47133

6



Section 163(d) ALP Approval Authority

47107(16) amended: The FAA “will review and approve or disapprove only 
those portions of the plan…” 

Requires examination of the ALP change’s impact on 3 zones of interest:

1. That materially impact the safe and efficient operation of aircraft at, to, or from the 
airport; 

2. That would adversely affect the safety of people or property on the ground adjacent 
to the airport as a result of aircraft operations; and

3. That adversely affect the value of prior Federal investments to a significant extent.

FAA is the expert on these zones of interest – impact FAA’s statutory mission 
and authorities
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Implementing Section 163 -

Determination Process
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What you need to know about Section 163

• No longer business as usual!

• Section 163 has created a significant paradigm shift in the way FAA 
approves projects.

• “Does section 163 apply? ” or “Is this project section 163 eligible? ” are not
the questions we are trying to answer.

• The question that needs to be asked for every project is “Does the FAA have 
approval authority for this project?”

• Once that question is answered, then determine whether or not NEPA 
applies.

• FAA approval authority has nothing to do with whether a project is 
aeronautical or non-aeronautical in use.
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Determination Process

• The determination process starts when the sponsor is ready to move forward with 
a project.  

• Examples of determination timing:

• FAA must determine for every project:

• Identify how the project will be funded.

• The determination process and source of funding informs whether there is a 
federal action subject to NEPA.

o Request to dispose of airport-owned 
property,

o Review of a project submitted through 
OE/AAA.

o At the conclusion of annual CIP meeting,
o Submission of ALP pen-and-ink change,
o Requests change in land use,

 Does FAA have ALP approval?
 Does FAA have approval authority over proposed airport land use?
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Step 1 – Does FAA Have ALP Approval Authority?

FAA’s approval authority for Airport Layout Plans (ALPs) is limited to those 
portions of ALPs or ALP revisions that affect these three zones of interest:

• Materially impact the safe and efficient operation of aircraft at, to, or from the 
airport;

• Adversely affect the safety of people or property on the ground adjacent to the 
airport as a result of aircraft operations; or

• Adversely affect the value of prior Federal investments to a significant extent.

• Reminder: Projects shown on a ALP conditionally approved prior to these 
instructions must be analyzed to determine whether FAA retains it’s 
approval authority.
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• The FAA always has ALP approval authority within any of the following existing or 
future areas on the airport:     

o Any area on an airport where an aircraft moves or parks, (e.g., runways, taxiways, 
aircraft parking areas, including aprons and hangars); 

o Any Runway and Taxiway Safety Areas, Object Free Areas, Obstacle Free Zones, or 
Object Clearing Areas;

o Runway Visibility Zones;

o Runway Protection Zones;

o ARFF Buildings;

o Navigational Aids and their critical 
areas;

o Parachute Drop Zones;

Step 1 – Does FAA Have ALP Approval Authority?

• In addition, the FAA retains authority to approve or disapprove an ALP change 
that impacts an approach or departure surface and/or procedure, Part 77 
surfaces, or that impacts Airport Traffic Control Tower (ATCT) line of sight.
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• Bullets on the previous slide help determine ALP approval authority for 
zones of interest one and two.

• How would a project “Adversely affect the value of prior Federal 
investments ”?

• The proposed project would adversely affect an area of the airport or a facility 
located thereon that received any Federal funds (including funds originating outside 
the FAA); or 

• The proposed project would adversely affect an area of the airport or a facility 
located thereon that is on any land granted from the U.S. under certain land grant 
programs (see instructions for examples); or 

• The proposed project would adversely impact aeronautical infrastructure that is 
critical to the ability of the airport to accommodate existing or future aviation 
demand. 

Step 1 – Does FAA Have ALP Approval Authority?
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Step 2 – Does FAA Have Authority to Regulate Land Use?

• FAA’s authority to directly or indirectly regulate land or facilities is limited:
o To ensure the safe and efficient operation of aircraft or safety of people and property on the 

ground related to aircraft operations; 

 This is the same criteria as ALP – FAA has authority to regulate the use of the land or facility.

o Over land and facilities acquired or modified using Federal funding (e.g. AIP, ADAP, FAAP); 

o Under Surplus Property Act instruments of transfer; and 

o Under the Passenger Facility Charge (PFC) statute (Title 49 U.S. Code, § 40117).

 Just because land may have been acquired with AIP or is surplus property, it doesn’t 
necessarily mean the FAA has approval authority for a project.

• In short - once a determination is made on whether or not the FAA has ALP 
approval authority, the FAA next has to determine if there needs to be a 
release of deed covenants or grant assurance obligations for the project to 
move forward (or approval needed for land acquisition).
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• First must verify how the land was acquired in order to show it was not 
acquired with Federal funds or from the United States.

• Airports should have up-to-date Exhibit A.

• It is the responsibility of the airport sponsor to adequately document how 
land was acquired. 

• If the sponsor is unable to produce sufficient record of the acquisition, the 
FAA cannot determine how the property was acquired. 

• The sponsor may conduct a title search or other methods to provide the FAA 
verification of how the property was acquired. 

Step 2 – Does FAA Have Authority to Regulate Land Use?

15



Step 2 – Does FAA Have Authority to Regulate Land Use?

• Land Acquired by the Sponsor
• Projects on, or the disposal of, land acquired by the sponsor without federal financial assistance 

(e.g., by local funding or donation) are not subject to FAA approval. 

• Therefore, there is no federal action. 

• Land Acquired with AIP or Surplus Property
• Land acquired with AIP funds or conveyed under a Surplus Property Deed, remains federally 

obligated for airport purposes.

• Is the proposed project consistent with the land grant obligations or property deed restrictions?  
If not then FAA will need to approve the use and may need to issue a release or amendment of 
the deed/obligations.  (examples – use of property for a permanent non-aeronautical use)

• Statute requires public notice be given (i.e. federal register notice) to release obligations.

• FRN should be clear – release obligations to use land for non-aeronautical purposes or 
release obligations for disposal.

• The release of obligations is a federal action subject to NEPA.
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Step 2 – Does FAA Have Authority to Regulate Land Use?

• Land Acquired with Federal Funding (ADAP, FAAP, etc.)
o Land or facilities that are federally funded land remain subject to the terms and conditions 

contained in the deed of conveyance and to the airport’s Federal grant obligations.

o If an airport has received an AIP or ADAP grant since May of 1980, then any land acquired with 
federal funds remains subject to the assurances, unless and until those obligations are released.

o Is the proposed project consistent with the land grant obligations or property deed restrictions?  
If not then FAA will need to approve the use and may need to issue a release or amendment of 
the deed/obligations.  (examples – use of property for a permanent non-aeronautical use)

o A release of obligations is required, but there is no requirement to provide public notice (i.e. 
Federal Register notice) of the release request.

o The release of obligations is a federal action subject to NEPA. 

• Land Acquired with PFC
o For projects where a sponsor wants to lease land for non-aeronautical purposes, or dispose of 

land acquired with PFC, coordinate with the FAA.
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• Locally funded

• Projects funded through AIP

o FAA retains approval authority for any project that is funded with AIP.

o The issuance of a grant under AIP is a federal action subject to NEPA.

• Projects Funded or Eligible to be funded with PFC

o Projects submitted as part of a PFC Impose and Use Application or PFC Use Application.

• Approval of PFC application is a federal action subject to NEPA

o Projects where the sponsor anticipates submitting a PFC application, but has yet to do 
so, or

o Projects that are PFC eligible, but the sponsor does not intend to reimburse the project 
with PFC.

• Other federal funding

Step 3 – Identify Source of Funding
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Completed Case Studies
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Project with No Approval Authority
Example: Dallas Fort Worth (DFW)

Location of 
proposed project

Proposed project: Redevelop AA campus on 
246-acres of airport property located 
approximately 2 ½ miles south of the airport



Project with No Approval Authority
Example: Dallas Fort Worth (DFW)

Step 1 – Does FAA have ALP Approval Authority
• Does the project materially impact the safe and efficient operation of aircraft at, to, or from the airport – NO

• Does the project adversely affect the safety of people or property on the ground adjacent to the airport as a 

result of aircraft operations - NO

• Does the project adversely affect the value of prior Federal investments to a significant extent – NO

The FAA does not retain ALP approval authority for this project

Step 2 – Does FAA have Authority to Regulate Land Use? 
• Does this project involve land or facilities acquired or modified using Federal funding (e.g., AIP, ADAP, 

FAAP)? – NO

• Does this project involve Surplus Property Act instruments of transfer – NO

• Does this project involve Passenger Facility Charges (PFCs) – NO

The FAA lacks the authority to regulate the use of the land associated with this project

No approval authority
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Project with No Approval Authority on Surplus Property
Example: Austin-Bergstrom (AUS)

Proposed project: Renovate 
and expand the airport’s 
information technology (IT) 
building to accommodate 
future IT staff and 
equipment.

Location of 
proposed project



Project with No Approval Authority
Example: Austin-Bergstrom (AUS)

Step 1 – Does FAA Have ALP Approval Authority

• Does the project materially impact the safe and efficient operation of aircraft at, to, or from the 

airport – NO

• Does the project adversely affect the safety of people or property on the ground adjacent to the 

airport as a result of aircraft operations - NO

• Does the project adversely affect the value of prior Federal investments to a significant extent –

NO

The FAA does not retain ALP approval authority for this project

Step 2 – Does FAA have Authority to Regulate Land Use? 

• This project involves land acquired via Surplus Property Act instrument of transfer (BRAC).

The FAA retains the authority to regulate the use of the land associated with this project. However, 

because the proposed project is for aeronautical use, a release of obligations is not required.

No approval authority
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Location of 
proposed project

33 Proposed 
project

Project with Partial ALP Approval
Example: Salisbury-Ocean City Wicomico Regional Airport (SBY)

Proposed project: Development of a 
60,000 ft² UAS manufacturing facility and 
hangar with aircraft apron, taxilane and 
auto parking. 



Step 1 – Does FAA Have ALP Approval Authority
• Does the project materially impact the safe and efficient operation of aircraft at, to, or from the airport – Portions of 

the project may potentially impact the safe and efficient operation of aircraft.
• Does the project adversely affect the safety of people or property on the ground adjacent to the airport as a result of 

aircraft operations - NO
• Does the project adversely affect the value of prior Federal investments to a significant extent – NO

The FAA retains ALP approval authority for the following portions of this project: taxilane, aircraft apron, and 
hangars. 

The FAA does not have ALP approval authority for the following portions of this project: manufacturing facility, auto 
parking lot, and connector road.

Step 2 – Does FAA have Authority to Regulate Land Use? 
• Land was acquired by the sponsor without federal assistance.

The FAA retains authority to regulate the use of the land associated with the taxiway, ramp and hangar, but these 
are aeronautical land uses and don’t require a release of obligations.

The FAA lacks the authority to regulate the use of the land associated with remaining project components.

Project with Partial ALP Approval
Example: Salisbury-Ocean City Wicomico Regional Airport (SBY)

25



Project Proposed on Land Acquired with ADAP Funds  
Example: Nampa Municipal Airport (MAN)

Proposed project: Relocation of 
the intersection of Happy Valley 
Road and Victory Road out of the 
Runway 29 RPZ.  Includes 
realignment of both roads so that 
they are outside of the RPZ. 

The land subject to this project 
encompasses 6 parcels, all 
acquired with federal (ADAP and 
AIP) funds. The sponsor is 
proposing a land swap for 
parcels for a new right-of-way 
with the Nampa Highway District. 
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Step 1 – Does FAA Have ALP Approval Authority
• Does the project materially impact the safe and efficient operation of aircraft at, to, or from the airport –

NO
• Does the project adversely affect the safety of people or property on the ground adjacent to the airport as 

a result of aircraft operations - Portions of the project may potentially affect the safety of people or 
property on the ground

• Does the project adversely affect the value of prior Federal investments to a significant extent – NO

The FAA retains ALP approval authority for the portions of this project within the boundaries of 
the RPZ

The FAA does not have ALP approval authority for the portions of this project outside of the RPZ

Step 2 – Does FAA have Authority to Regulate Land Use? 

• This project involves land or facilities acquired with Federal funding (AIP, ADAP)

The FAA retains approval authority for the release of obligations required for this project. 

Project Proposed on Land Acquired with ADAP Funds  
Example: Nampa Municipal Airport (MAN)
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Sponsor Obligations Still in Effect
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• Airport sponsor’s obligation to maintain and provide the FAA with a current 
copy of their ALP at all times.

• FAA still decides what must be depicted on the ALP and prescribes the 
form.

• Obligations related to revenues generated by the use, lease, encumbrance, 
transfer, or disposal of land.  

• The requirement to conduct an airspace review for any proposed 
development.

• The determination process and airspace review process are separate.

• The responsibility to comply with all grant assurances, federal, state, and 
local environmental laws and regulations.

Sponsor Obligations Still in Effect

29



• Understand FAA’s approval authority and to which project elements that 
authority applies.

• Identify how the project will be funded. 

• Ensure land owned by the airport is documented 

• Section 163 determination is the first step for airport development 
projects. Consult with FAA environmental protection specialists once a 
determination has been completed to ensure proper scope of NEPA 
reviews.

• Do not begin NEPA for a project until you have had initial discussion with 
FAA.

What can sponsors and consultants do?
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Thank you for joining us today

Questions?
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